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In The Supreme Court
of the State of Utah
RODNEY l\'L LARSEN,

Plaint:ff-A ppellant,
vs.
EYA FREE KELLY,

Case No.
12413

Defendant-Respondent.

BRIEF OF RESPONDENT
STATEMENT OF FACTS
Defendants relies on the .Facts as contained in the
Findings of Facts and Conclusions of Law, and submits
there is ample testimony in the transcript to support each
of them.

POINT I
PLAINTIFF'S APPEAL IS UNTIMELY.
In plaintiff's state of disposition in lower court he
says that the court through inadvertence as to the possibility of that is (Tr. 80) an exparte order obtained by
plaintiff almost three months after the judgment was

2

entered. The judgment was entered Nov. 13, rn70 (Tr
79) and the order was obtained February IO, 1971. Tl
judgment was final before the order was entered.
POIN'l' II
BREACH ~IA Y
ORALLY.

NOT BE EXTEXDE!'

Point II. Plaintiff never attempted completionn
contract according to its terms. In Findings of Fae
(II) Tr. 78 the court found that plaintiff neverlffr
dered defendant any part of the $18,000 down paymer
nor the deed to the Clark Street property.
The loan commitment made plaintiff was at tnr
latest on April 21, 1965 and the ten days thereafterwa'
at lates on ~1ay 6, 1965. It wasn't until June 1, thnr
weeks later, the defendant notified plaintiff that failur
of performance rendered the earnest money receiptnull
and void.

1

The contract was rescinded _May 25, 1965 (Tr. JOJ
and the appraisal was not made until July 7, 196.5 (Tr
104) and Plaintiff's exhibit 3. No serious attempt \1'Er
made to comply with the agreement until after it wa·
rescinded and at no time was the landscaping finisl1e!
in front of the house, but was done on one side oft],.
front only (Tr. 97).
Plaintiff cites cases in support on an oral extensiot
of time to complete the contract. All cases he cites ill'
conditioned upon an extension prior to breach. In
instant case all claimed extensions 'vere after breach. fo
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fact so much time had elapsed that defendant thought
plaintiff had dropped the deal. (Tr. 95 and 96)
Quoting more of Plaintiff's citation 30 Am . .Jur.
2d 203:

"In the absence of a statute providing other-

wise, it is competent for the parties to a simple
contract in writing, before any breach of its
provisions, to waive, dissolve, or abandon it, or
add to, change, or modify it, or vary or qualify
its terms orally or in writing, and thus make a
new contract." (Emphasis added.)
In the instant case, being a sale of real estate, an

oral contract would be void, and thus a new oral contract could not be entered into.
CONCLUSION
There is in the record ample evidence to support
the Findings of Fact, Conclusions of Law and the
Judgment. Plaintiff's appeal was after the time permitted an dshould be dismissed. Defendant was within
her rights to notify plaintiff that since the contract was
breached she would not go on with it. This court should
affirm the judgment of the lower court.
Respectfully submitted,
EVA FREE KELLY
Per Se

